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Lawyers behaving badly in mediations: Lessons for legal educators 
Donna Cooper* 
Introduction 
This article will discuss some real life case examples of what will be termed 
“lawyers behaving badly” where it will be argued that legal representatives 
have not performed as effectively as they could have in mediation settings. 
These instances of “lawyer misbehaviour” will be grouped under several 
broad headings: the Process Thwarter, the Zealous Adversarial Advocate, the 
Misguided Advisor, the Distributive Bargainer, the Passive Advocate, and the 
Legal Takeover. Reflecting on these situations will provide guidance to legal 
educators as to the specific areas of dispute resolution knowledge and skills 
that future lawyers need to learn and develop.  
INTRODUCTION 
When operating in contexts where clients are accompanied by their lawyers, mediators 
become aware of the advantages and disadvantages of legal representation. Lawyers can 
assist their clients to negotiate assertively and reach practical resolutions that are acceptable 
to all parties. However, in a small proportion of cases where legal representatives do not 
understand the dynamics of the mediation process, their presence can sometimes be 
detrimental to clients, providing less desirable outcomes than could have achieved with more 
experienced dispute resolution advocates. 
This article will explore some real life case examples of “lawyers behaving badly” where it 
will be argued that lawyers have not represented their clients as effectively as they could have 
in mediation settings. In particular, some scenarios from Queensland legal aid family dispute 
resolution conferences will be discussed.  
DISPUTE RESOLUTION ADVOCACY  
In the past decade there has been an evolution in the Canadian and North American civil legal 
environment which Macfarlane has described as the “vanishing trial”.1 Case-management 
strategies, court-connected and private mediations, and other settlement processes dominate 
the legal landscape and court hearings are options of last resort. This has been mirrored in the 
Australian legal system
2
 where mediation and conciliation processes attached to courts are 
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common and judges can order parties to attend mediations.
3
 In some areas, such as family 
law parenting cases, there is compulsory pre-filing dispute resolution before parties are even 
permitted to approach courts.
4
 Consistent with a legal system where parties are encouraged to 
come to their own resolutions, Australian lawyers have a duty to ensure that their clients 
consider options for settlement.
5
  
These dramatic alterations in the civil legal environment have meant changes to the 
traditional roles of lawyers. Macfarlane has described “an alternative conception of 
advocacy” which she calls “conflict resolution advocacy” in which lawyers assist clients to 
engage with conflict and reach a negotiated resolution, wherever possible. Macfarlane states 
that:  
conflict resolution advocates do not base their strategy on an assumption of an 
adjudicated outcome. While standing ready and able to move to an adjudicated 
determination of their case, conflict resolution advocates plan their approach 
based on one simple and undisputed fact: that most cases settle.
6
 
In the Australian context, conflict resolution advocates have been described as “dispute 
resolution advocates”.7 When comparing them to adversarial court advocates, there are some 
knowledge and proficiencies that are shared, but there is also a distinct skill set required by 
lawyers to effectively represent their clients in mediation processes.  
For many years, Australian legal educators have included the teaching of dispute resolution, 
including mediation, in their undergraduate curriculums.
8
 This content was originally 
included in electives and in some law schools is now contained in compulsory units.
9
 Only in 
recent years has the focus for some shifted to assisting law students to conceptualise the role 
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of lawyers in non-adversarial justice processes
10
 and, in particular, how to act as effective 
dispute resolution advocates in mediation and conciliation processes.
11
  
When developing and updating dispute resolution units, it can assist legal educators to be 
aware of the particular areas that lawyers sometimes struggle with when representing clients 
in mediations. These will be discussed in the context of some case examples derived from 
legal aid family dispute resolution conferences, where parties are usually assisted by lawyers.  
THE LEGAL AID FAMILY DISPUTE RESOLUTION CONFERENCE 
The family dispute resolution conference has been used by Legal Aid Queensland
12
 since the 
late 1980s. It has a dual purpose: to assist clients to resolve their parenting issues; and to 
assess merit for future legal aid in the event that agreement is not reached.
13
 The conference 
process can be described as a facilitative model in the first phase of the process, where 
parents make their opening statements and the mediator (termed a “chairperson”) isolates 
common issues to form an agenda.
14
 In some instances the conference may continue to 
proceed as a facilitative mediation. In other cases, it may evolve into an evaluative mediation 
if, for example, one party has unrealistic expectations of settlement.
15
 This is because the 
chairperson has a dual role: to act as a mediator during the session and, at the conclusion of 
the conference, to write a report to the legal aid grants officer setting out the issues in dispute, 
attempts at settlement and future legal merit of each party. The report assists the grants 
officer make decisions about whether the legally aided party/ies will be granted further aid to 
proceed to court if agreement is not reached. In this regard the chairperson may, during the 
negotiation stage of the conference, reality test the parents’ proposals and discuss their future 
prospects of success. 
In most conferences, both parties are legally represented. Many lawyers assisting their clients 
in legal aid conferences are very competent dispute resolution advocates. However, in a 
minority of cases, legal representatives do not possess the conceptual understanding of 
dispute resolution advocacy to effectively represent their clients. The difficulties that arise 
can be grouped under several broad headings: the Process Thwarter, the Zealous Adversarial 
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Advocate, the Misguided Advisor,
16
 the Distributive Bargainer, the Passive Advocate, and 
the Legal Takeover.  
The Process Thwarter 
In some conferences, lawyers attempt to thwart the process by intervening at the outset, while 
the mediator is making an opening statement, seeking to explain what offers and counter-
offers have been made and, in some instances, producing a draft agreement that can be used 
as a starting point for negotiations. These advocates usually have the best intentions but such 
an intrusion interferes with the top triangle
17
 of the mediation process. If the chairperson 
allows the document to be introduced, from that point onwards, the conference will revolve 
around the terms of the draft agreement. This “hijacks” the process because rather than 
allowing the parties to own the mediation, tell their stories, explain their issues, and work 
with the mediator to develop options and possible solutions, the lawyer has made 
assumptions about what the relevant issues are and what may be appropriate solutions.  
If this top triangle phase is circumvented the mediator may not have the information to fully 
identify the parties’ relevant issues or uncover their underlying interests. This in turn may 
mean that important issues and opportunities to discern information that can assist with 
option generation may be lost. An early agreement may be reached, but often breaks down 
prior to the end of the conference because it has not addressed important needs.  
This case scenario highlights what can happen when lawyers do not understand the steps in 
the mediation process and the reasons for the mediator spending sufficient time with parents 
in the top triangle. Although lawyers are sometimes focused on time management and 
balancing workloads, an understanding of the purpose of each step may mean they have more 
patience with the process.  
A similar lack of understanding leads some lawyers to request that conferences take place by 
way of shuttle, meaning that one parent and lawyer are in a separate room to the other parent 
and legal representative. Some lawyers make this demand because of concerns that the parties 
may argue, in other words, that conflict may occur. This demonstrates a lack of 
understanding of the benefits of parents listening to each other’s stories. In some cases this 
can provide parents with a greater understanding of each other’s positions and underlying 
concerns. It can allow them to vent their feelings and “unburden their emotions”.18 It may 
also assist the mediator to discern underlying interests and agenda issues. Such discussions 
may open up the lines of communication between parents in high conflict, plagued by 
misunderstandings and data and relationship disputes.
19
 
                                                          
16
 Thanks to Fabian Horton, College of Law for suggesting this category during the presentation of the paper 
based on this article at the Australasian Law Teacher’s Conference, “Thriving in Turbulent Times: Re-Imaging 
the Roles of Law. Law Schools and Lawyers” (10-12 July 2014). 
17
 Charlton R and Dewdney M, The Mediator’s Handbook: Skills and Strategies for Practitioners (2nd ed, 
Lawbook Co,  2004) p 8. 
18
 Fisher L and Brandon M, Mediating with Families (2nd ed, Lawbook Co, 2012) p 311. 
19
 Moore CW, The Mediation Process (3rd ed, Jossey-Bass, 2003) p 64, “Figure 2.1, Circle of Conflict: Causes 
and Interventions”. 
Another scenario that occasionally arises is misunderstandings about whether settlement has 
been reached prior to the conference. For example, a lawyer advising that agreement was 
reached the day before as a result of informal discussions between the parties. However, in 
private meetings it was ascertained that the mother felt coerced into an agreement as the 
father had told her that it was fruitless to attempt to negotiate more time with her children as 
she suffering from a psychiatric disorder. The mother was undergoing treatment for her 
condition, which was stable, and her treating psychiatrist did not foresee any difficulties with 
her spending time with her children. After having the opportunity to obtain legal advice, the 
conference was re-convened as the mother was unhappy with the proposed agreement.  
The Zealous Adversarial Advocate 
Macfarlane has described “zealous advocacy”20 as being the pursuit of rights where the legal 
representative continually seeks to justify the client’s initial position and perceives that the 
only relevant ethical duty is the duty of loyalty to the client and the furtherance of his or her 
best interests.
21
 The legal representative takes an aggressive stance and enters into the 
mediation process without a focus on settlement, failing to take the opportunity to reassess 
and reality test the client’s initial position.  
An example of such a stance is a father and his lawyer commencing a mediation with a 
position that the existing parenting arrangement, where the mother spent time with her six-
year-old son four nights a fortnight, should continue. The father had made allegations against 
the mother of physical and verbal abuse of the boy, which had proved to be unsubstantiated. 
Throughout the conference the father’s lawyer focused on advocating for his client’s initial 
position. He continually pointed out the strengths of his client’s case and deficiencies in the 
mother’s case. The father’s representative even attempted to engage in cross-examination of 
the mother across the mediation table, seeking to elicit answers to questions that would 
support his client’s position.  
This scenario also raises the legal requirement that both parties make a “genuine effort” 
during the course of a parenting mediation.
22
 It could be argued that the father had not made a 
“genuine effort” as this has been described as requiring a “real attempt” to resolve issues23 
and a willingness to put forward options for resolution, consider options for resolution put 
forward by the other party and focus on the needs and interests of the child.
24
 
Reflecting on this case, the father and his lawyer did not enter the mediation process with a 
collaborative and problem-solving focus. The father’s lawyer was solely focused on 
promoting his client’s interests. This is clearly a duty that lawyers owe to their clients; the 
Australian Solicitor Conduct Rules state that a solicitor must “act in the best interests of a 
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client in any matter in which the solicitor represents the client”.25 However, this duty must be 
balanced with the duty of competence and diligence and the duty to assist the client to 
consider settlement.
26
 For example, the Law Council of Australia has produced Guidelines 
for Lawyers in Mediations.
27
 In relation to the role that lawyers should play in mediation, 
they provide: 
Mediation is not an adversarial process to determine who is right and who is 
wrong. Mediation should be approached as a problem-solving exercise. A 
lawyer’s role is to help clients to best present their case and assist clients and 
the mediator by giving practical and legal advice and support … The skills 
required for a successful mediation are different to those desirable in 
advocacy. It is not the other lawyer or mediator that needs to be convinced; it 
is the client on the other side of the table. A lawyer who adopts a persuasive 
rather than adversarial or aggressive approach, and acknowledges the concerns 
of the other side, is more likely to contribute to a better result.
28
 
This highlights the complexity of the lawyer’s role in non-adversarial processes. Although 
the lawyer in question had a duty to promote the client’s best interests,29 it is still possible to 
compromise and reach a settlement for slightly less than the client’s initial position without 
neglecting that duty.
30
 Also, in family mediation, lawyers have a duty to focus their clients on 
parenting arrangements that will be in the best interests of the child, and to emphasis 
children’s rights to meaningful relationships with both parents, rather than parental rights to 
time.
31
 
The Misguided Advisor 
If lawyers do not have a comprehensive understanding of the relevant law and how to apply 
it, they may provide their clients with inappropriate advice as to the range of likely outcomes 
if the case proceeds to court,
32
 termed “the boundaries of resolution”.33 This can lead to 
clients anticipating far more generous outcomes than courts can actually provide and 
consequently more substantial settlements than they can realistically achieve at mediation. 
Such misguided advice can create major difficulties during negotiations as one client will not 
have an accurate idea of what his or her negotiating bottom line should be. This may lead to a 
client rejecting a reasonable offer. It can also result in spending a large amount in legal fees 
to proceed to court when the case could have settled much earlier at the mediation.  
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The Distributive Bargainer  
An understanding of and an ability to implement integrative negotiation strategies forms the 
core knowledge and skills of an effective dispute resolution advocate.
34
 The use of interest-
based negotiations and what Lewicki terms “logrolling”35 (also called trade-offs and 
concessions) assists with finding creative solutions. Unfortunately in some conferences 
lawyers adopt unrealistic positions, become entrenched in distributive bargaining and are 
sometimes unable to extricate themselves, perhaps due to a fear of “losing face”. 
A recent illustration saw a mediator clarifying the details of a parenting agreement which 
would enable a boy to be re-introduced to spending time with his father on an incremental 
basis. The boy was about to have an operation and the father’s lawyer requested that his 
client attend at the hospital to be with him immediately before and after his operation. The 
mother objected because, as the primary carer, she would be with her son at these times and 
her domestic violence protection order (which had a distance requirement)
36
 meant that the 
father could not be in the same room with her. The mother was amenable to the father visiting 
the hospital and working out an arrangement; however, the father’s lawyer demanded that the 
mother set aside the protection order because she clearly did not need it (the father denied 
there had been any violence). When the mother refused the lawyer requested that the mother 
should at the very least set aside the distance requirement. 
A deadlock ensued when the mother refused to agree to amend her order. The mediator 
suggested a range of alternatives, for example, that the father could visit earlier in the day 
while the mother vacated the room. However, the father’s lawyer kept reiterating the need for 
the mother to amend her order. The mother became very upset at the behaviour of the father’s 
lawyer and decided that she no longer wanted to proceed with any part of the parenting 
agreement. 
By being inflexible and not focusing on his client’s underlying interests – to re-establish 
contact with his son and provide him with some support around the time of the operation – 
the lawyer was unable to see his way out of his position and refused to participate in option 
generation. The parents were in such high conflict that they had both reported they could not 
be in the same room without arguing. Consequently it would not have been in their child’s 
best interests for both parents to be in the same room with him immediately prior to his 
operation. It could also be argued that by continually demanding that the mother set aside her 
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protection order, the father’s legal representative engaged in unethical behaviour in 
attempting to coerce a client into an agreement that potentially compromised her safety.
37
 
The Passive Advocate 
Rundle has provided guidance for lawyer representatives in identifying a spectrum of roles 
that lawyers may play in mediation differentiated by their levels of involvement in the 
process. They include “absent advisor”, “advisor observer”, “expert contributor”, “supportive 
professional participant”, and “spokesperson”.38 For example, where a client is confident and 
assertive and participating in a facilitative mediation, it may be appropriate for a lawyer to 
play “advisor observer”, adopting a fairly neutral role, allowing the client to make the 
opening statement and to work with the mediator to develop options and solutions, but being 
available to provide support, legal advice and negotiation assistance, when required.
39
  
In some mediation processes, lawyers fail to identify the correct role to play within this 
spectrum and in so doing may leave their clients unsupported or open to the possibility of a 
detrimental outcome. This is an example of what Dewdney has described as “the passive 
legal representative”.40 In the above scenario, while the father’s lawyer was demanding that 
the mother amend her protection order, her legal representative remained silent. The father’s 
lawyer was entering into inappropriate “spokesperson” territory, making demands that were 
potentially compromising the father’s interests, without seeking a private meeting to obtain 
his client’s instructions. In the alternative, the mother’s lawyer was unfortunately playing the 
“advisor observer” role and not intervening in discussions to provide support to her client, 
leaving her potentially exposed. This created a power imbalance leading to the mediator 
interposing, insisting on private meetings so that both lawyers could take proper instructions 
from their clients.  
The Legal Takeover 
The case study above is also an example of what Dewdney has described as “the legal take-
over” in that the father’s lawyer remained entrenched in his position and acted as a 
“spokesperson”, without consulting with this client to obtain specific instructions about this 
issue.
41
  
Another illustration of this type of behavior was a situation in which a mother’s lawyer made 
a statement that could have been construed as an offer without first consulting his client. The 
parents had reached agreement about week-to-week parenting arrangements and were about 
to discuss arrangements for the school holidays. The mother was concerned about the father 
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having periods of overnight access longer than one night because the child was four years old 
and had not previously spent longer periods of overnight time away from her.  
At this point the mother’s lawyer declared in open session that the father should have “half 
school holidays” as “that’s what fathers are entitled to”. Although this was totally contrary to 
what his client felt comfortable with, the father from that point onwards was in a much 
stronger negotiating position because he started with the assumption that he was entitled to 
half of the school holidays. This is an unfortunate example of a lawyer not acting in his 
client’s best interests42 and failing to follow his client’s instructions as he was ethically 
required to do.
43
 
A further example that Dewdney has provided is lawyers who fail to provide their clients 
with the opportunity to actively participate in mediations, for example, by the lawyers 
making the opening statements instead of allowing clients to perform this function. Dewdney 
suggests that a way of overcoming such difficulties is for mediators to include specific 
information in their opening statements about the role that lawyers will be expected to play 
during the course of mediation sessions.
 44
 
Lessons for legal educators 
These case scenarios highlight some specific areas for the attention of legal educators so that 
they can play an invaluable role in improving the future quality of dispute resolution 
advocacy. First, students need to develop an understanding of the law, how to apply it to a 
range of factual situations, and how to provide clear and accurate legal advice to clients.
45
 
Linked to this is an ability to predict the range of likely judicial outcomes if a case proceeds 
to court as these become the “boundaries of resolution”.46 
Secondly, they need to acquire an understanding of dispute resolution processes, such as 
integrative and distributive negotiation, and facilitative and evaluation mediation. In addition, 
an appreciation of the philosophy underlying the facilitative mediation process, the steps 
involved and the reasoning behind the different phases. For example, facilitative mediation is 
underpinned by the concept of party self-determination and, accordingly, wherever possible, 
the parties should actively participate in the process so they own the options being put 
forward and the negotiated solutions.  
Thirdly, students must develop communication and conflict resolution skills, so they will be 
comfortable with clients interacting in the same room and appreciate the benefits of clients 
listening to each other, even if conflict may occur. They also need to develop the ability to 
implement a collaborative, problem-solving approach and engage in integrative negotiations, 
utilising interest-based bargaining and logrolling in real world situations. To do this they will 
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benefit from skills training and practice using experiential learning, not only the acquisition 
of theoretical knowledge. 
Fourthly, future lawyers must be trained in providing negotiation support to their clients. This 
involves determining what the “boundaries of resolution” might be in a particular case 
scenario and how to make an assessment of what the client’s bottom line should be. When 
negotiations are occurring during mediation they will constantly have to reassess their client’s 
negotiation strategy and bottom line and discuss how to weigh the benefits of settlement 
against the prospects of success in proceeding to a court hearing.
47
 Again law students will 
benefit from having the opportunity to participate in negotiation and mediation role-plays so 
they gain experience and can develop their skills in this area. 
Fifthly, future lawyers need an awareness of the broad spectrum of roles they can play in 
mediation processes and an ability to adopt appropriate roles, depending on the mediation 
model, the forum, the dispute in question, and the needs of the client.
48
 This must be 
accompanied by a conceptual understanding of the various professional ethical obligations 
that lawyers owe to their clients in mediations and of how to balance them. For example, the 
duty of loyalty and to advance the client’s interests must be tempered with the duty of 
competence and diligence
49
 and the duty to assist the client to consider settlement.
50
 Future 
legal representatives also need to appreciate that they have a duty to take their clients’ 
instructions continually during mediations and, when new issues arise that have not 
previously been canvassed, they should request breaks for private meetings to discuss them.  
Finally, modern day lawyers require an understanding of the key similarities and differences 
between adversarial and non-adversarial advocacy because, in the course of their day-to-day 
work, they will be required to “switch hats” and transform themselves from adversarial court 
advocates highlighting the strengths of their clients’ positions one day, to dispute resolution 
advocates the following day, participating in collaborative problem-solving and encouraging 
clients to move away from initial positions, think creatively and accept compromises.
51
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